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Turkey: Continued Deterioration of the Rule of Law and
Persecution of Lawyers and Human Rights Defenders

Background

Corrosion of the rule of law in Turkey began prior to an attempted coup of 15 July 2016 but
since then has escalated dramatically. Human rights defenders (“defenders”) in Turkey,
including lawyers, are facing dire and far-reaching consequences resulting from the
deterioration of the rule of law and the determination of the Government of Turkey
(“government”) to stifle any meaningful opposition. Since July 2016 the independence of
Turkey’s legal system has been destroyed by means of thousands of arbitrary dismissals
and arbitrary arrests of judges and prosecutors and intimidation of defence lawyers through
arbitrary arrest, prosecution on vague and overbroad charges, incarceration, and reported
torture.!

Currently, Turkey has imprisoned more lawyers than any other country in the world.? It is
reported that since July 2016 more than 1,600 lawyers have been prosecuted, more than 615
remanded to pretrial detention, and more than 450 sentenced to prison.?

Arbitrary dismissal and detention of judges, prosecutors, and lawyers

In the days following the attempted coup of 15 July 2016, thousands of prosecutors and
judges were arbitrarily dismissed and hundreds of lawyers were arbitrarily detained.*

According to a report to the Office of the United Nations High Commissioner for Human
Rights:

"On 19 July [2016], the Deputy-head of the High Council for Judges and Prosecutors
reportedly indicated that the prosecutors’ office in Ankara had issued a decision to detain
2,740 judges and prosecutors. By the end of July, the Minister of Interior reported that
1,684 judges and prosecutors had been placed in pre-trial detention."®

Turkey circumvented its international law obligations and its own Constitution in a series of
State of Emergency decrees beginning 20 July 2016.6 Turkey’s government held a 16 April
2017 referendum facilitating amendment of Turkey’s Constitution to enable the President to
appoint the members of the High Council of Judges and Prosecutors (HSK) that controls
the makeup of the judiciary.” In May 2017 the government appointed new HSK members;
all but one are pro-government. Turkey lifted the State of Emergency on 18 July 2018 but
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passed legislation on 25 July 2018 to codify emergency decrees laws for another three
years,® thus facilitating continued arbitrary dismissal of judges, prosecutors, and others.®

Overbroad, vague anti-terrorism legislation

Turkey has ratified most United Nations (UN) human rights treaties including the
International Covenant on Civil and Political Rights (ICCPR)° and the Convention Against
Torture and Other Cruel, Inhuman or Degrading Treatment or Punishment (UNCAT).1

Turkey deploys overbroad, vague legislation in its Penal Code and the Law to Fight
Terrorism, (Act No. 3713), “spreading propaganda for an armed terrorist organization,”*? in
illegitimate prosecutions of defenders. Neither the Penal Code nor the Law to Fight
Terrorism define an armed terrorist organization or establish criteria for membership.
Absent definitions, Turkey’s anti-terrorism laws are used to criminalize lawful activities
including the exercise of internationally protected rights.

Turkey’s anti-terrorism laws violate the customary international law principle of legality, a
non-derogable right codified by ICCPR Article 15.%3 In 2017 the UN Working Group on
Arbitrary Detention found that the investigation and prosecution of 10 individuals
associated with the Turkish newspaper, Cumhuriyet, under Act No. 3713, for “aiding
terrorist organizations, in accordance with the organizational aims of these organizations,
without being a member,” violated the principle of legality due to the vagueness of the
provision.t*

Many individuals have been charged and convicted solely for having downloaded an
application known as “ByLock” to their telephones. Turkey’s National Intelligence
Organization (Milli Istihbarat Teskilat) issued a report erroneously concluding that
ByLock was offered exclusively to members of the terrorist organization FETO/PDY. In
fact, ByLock was publicly available for download from Google Play and Apple and was in
service until 19 February 2016. Thus, individuals have been arrested, charged, and
convicted for having downloaded an application that was publicly available and legal at the
time it was downloaded. This contravenes the principle of legality codified by ICCPR
Article 15 that: “No one shall be held guilty...of any act or omission which did not
constitute a criminal offence...at the time when it was committed.”

There are also documented cases of torture and ill-treatment?® by Turkey’s agents including
the police.1¢
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The situation of lawyers in Turkey

Historically Turkey has struggled with the independence of lawyers, but the situation
rapidly deteriorated after the 2016 attempted coup. Now lawyers in Turkey are frequently
subjected to judicial harassment, including mass arrests, criminal prosecutions, threats,
surveillance, and lack of fair trials for their clients and themselves. Many lawyers are
arrested for representing clients in politically sensitive cases and speaking about violations
of their clients’ rights. Some lawyers are charged with the same terrorism-related offences
with which their clients are accused. This violates the UN Basic Principles on the Role of
Lawyers!” which states that lawyers shall not be identified with their clients or their clients’
causes. In September 2020, 60 lawyers were arrested in such circumstances.*®

In September 2020, UN experts expressed dismay about the “preventable” death of lawyer
Ebru Timtik who died while on hunger strike demanding fair trial rights in Turkey.'® The
UN experts’ called on Turkey to conduct an effective investigation into Ebru Timtik’s
death, “establish an accountability process for the victim,” and “uphold fair trial principles
by reopening the cases of arrested human rights lawyers. The experts emphasized that the
government “must also take immediate action to release individuals detained and sentenced
contrary to international law.”?

Turkey has attempted to subvert the independence of local bar associations by amending
the law on lawyers?* to permit multiple bar associations. There are concerns that this
legislation aims to fragment professional bodies and use information about political
affiliation for potential persecution of their members. In June 2020, 78 of 80 Turkish bar
associations signed a statement opposing the law.?

Recommendations

Lawyers' Rights Watch Canada requests the Council to urge that Turkey immediately:

1. Review and repeal or amend all legislation and procedures that unlawfully restrict
internationally protected rights and implement all recommendations of UN Treaty Bodies
and Special Procedures;

2. Unconditionally release and drop charges against all legal professionals and other
defenders who have been arbitrarily arrested, illegitimately charged, subjected to unfair
trials, or sentenced under State of Emergency decrees or successor legislation or overbroad
anti-terrorism laws;

3. Reinstate all legal professionals arbitrarily dismissed under State of Emergency
decrees or successor legislation, and compensate them for loss of earnings and other harms;

4, Ensure the independence of all bodies with decision-making powers to appoint,
discipline, or dismiss judges or prosecutors;

5. Put an end to torture and ill-treatment;
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6. Accept invitations for visits by Special Rapporteurs on the situation of human rights
defenders, independence of judges and lawyers, and on the promotion and protection of
human rights and fundamental freedoms while countering terrorism.




